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Review Sheet for the Times for Krias Shema and its B’rachos (Siman 58 and 235)


Shacharis (Uv’Kumecha)
D’varim (Ch. 6: Ver. 7):  “… and you shall speak in these words …when you lie down and when you rise up”. The Torah clearly delineated for us that the appropriate time to say Krias Shema in the morning is “when people wake up”. In the Chumash it is called “Uv’kumecha”. (What is not clear from the verse is whether the zman of Uv’Kumecha is referring to the time when some people start getting up, when most people have gotten up, or when some people are still getting up… this ambiguity is in fact the basis for the wide window of opportunity in time that we have to fulfill the mitzvah of Kiras Shema shel Shacharis) 

The Earliest Times of Uv’Kumechah

Gemara B’rachos (9b Mishnah and Braisah): The Tannaim all described the earliest lechatchilah time of Uv’Kumechah in terms of an amount of illumination in the sky. These times are all sometime after Amud Hashachar and before Neitz. (Chazal clearly held that this is the time period when most people start getting up) 

The Amorah Rav Hunah says that the halacha follows the opinion of “The Achairim”. The Achairim maintain that the amount of light necessary in the sky must be enough to recognize a familiar person from a distance of 4 Amos. From this time onwards one can say K.S. lechatchila any day of the year.

*Although technically from the zman of Misheyakir you can fulfill your d’orysa chiuv Krias Shema, nevertheless this isn’t so practical since this will cause you to finish the Krias Shema and its Brachos well before Neitz. (The first possible lechatchilah time to daven Shmoneh Esrei for Shacharis is Neitz) As a result you will not achieve the very important inyan of Smichas Geulah L’tefillah (see B’rachos 9b)

Gemara (ibid)/ Tosafos (“L’Krias Shema..”)/ Rosh (Siman 10): The Amorah Abaye in the Gemara explains that it is specifically because of this dilemma that the Vasikin (people who love to do the Mitzvos in the choicest way) developed the custom of starting Krias Shema significantly later than Misheyakir and finishing it just before Neitz so that they could then do Smichas Geulah L’tefillah immediately.  

Shulchan Aruch (58:1)/ Mishnah Brurah (58:1/ Biur Halacha (58:1 Zman Krias Shema): This Gemara is in fact the halacha. Therefore you should strive to say the Krias Shema just before Neitz and then do Smichas Geulah Letefillah.

Biur Halacha (58:1 Umitzvah): If you normally daven Neitz throughout the year and you know that on a given day or in a certain place there will not be a minyan until later it is mutar to daven Neitz alone and even without Tefillin since this is the choicest form of the mitzvah and we don’t want you to have to change from your custom to fulfill the mitzvah in this way. 

Shoneh Halachos (58:4) (Rav Chaim Kanievsky): If you accidentally started the Shema after Misheyakir but well before Neitz, you can stretch out the Shema and its Berachos provided that you don’t ever pause for longer then the amount of time it takes to say the whole Shema and its Berachos.

Biur Halacha (58:1 Misheyireh): Of course if it is after Misheyakir and you are really pressed for time (for example you are traveling) you can daven Shemoneh Esrei right after the Shema even though it is before Neitz.


There are a few more practical points regarding the zman of Misheyakir.

Shulchan Aruch (58:1)/ Mishnah Brurah (58:1)/ Biur Halacha (58:1 Zman Krias Shema): The zman of Mesheyakir is also the first lechatchilah time to say the Berachos of Krias Shema. Anything before Borachu (i.e. Birchos Hashachar, Korbanos and Pesukei Dezimra) is mutar to say before this time.

Interestingly enough a person can’t put on Tefillin (Shulchan Aruch 30:1) or make a Beracho on his Tzitzis (Mishnah Brurah (18:10) before this time either. Therefore it is almost impractical to start any of the davening before this time since you will just have to stop in the middle to put on Tefillin and make a Beracho on the Talis. However if you are very pressed for time you can say up to Borachu before the zman of Misheyakir without Tefillin and then put on Tefillin and continue.

Based on the above-mentioned information it is very important to know how to calculate the zman of Misheyakir in more precise terms.

Rav Moshe Feinstein (Orach Chaim #4 Res. 6): Lemaseh the time of Mesheyakir is difficult to determine through any other means other then actually testing it. Rav Moshe says that from his experience in America this time is around 35-40 minutes before sunrise.

Rav Tukachinsky: In the Luach Eretz Israel he writes that the minhag in Eretz Israel is to calculate this time as one (60-minute) hour before sunrise throughout the year. This is based on the opinion of the Kaf Hachayim (Orach Chaim 18:18)

Contemporary Poskim: Many poskim today write that in Eretz Israel this time is approximately 50-60 minutes before the sunrise. In many of the halachic zmanim calendars that are printed today this is the approach that is taken. 

Essentially the zman of “Uvkumecha” begins from the time of “The Acheirim”. The rationale must be because at that time most people begin waking up. However it is clear that not all people wake up then. Certainly the time of  “when people wake up” continues further into the morning. The Mishnah and Gemara discuss the parameters of how long “Uv'kumecha” lasts for.

The Latest Times of Uv’kumecha


Mishnah:

Regarding the latest possible time to say Krias Shema shel Shacharis there is a dispute in Berachos 9b between R.Yehoshua who says until the end of the third halachic hour, and the Chachamim who say until Neitz. The Gemara on 10b there says the halacha is like R.Yehoshua. One who reads the Shema from that point onwards gets credit as if he is learning Torah. 


There is a machlokes as to how to calculate this time in halachic terms.


Magen Avraham:

He holds that you break the daylight period into 12 equal units from Amud Hashachar until Tzeis Hakochavim. Each one of these twelve units is a halachic hour. The zman Krias Shema of Shacharis would end after the passing of three of these halachic hours  


Gra:

The Gra says that you break the daylight period up into 12 equal units from Neitz to Shkiyah. Each one of these twelve units is a halachic hour. The zman Krias Shema of Shacharis would end after the passing of three of these halachic hours 

It is important to be aware that the zman of the Magen Avraham is about 45-55 minutes before the zman of the Gra throughout the year (according to the horizons in Eretz Israel). As we will learn ahead it is important for a person to be aware when these respective times are each day.


Mishnah Brurah (58:3):

Lechatchilah a person shouldn’t wait until close to the end of the third hour to say the Shema.


Rema (46:9):

Because it is not proper to wait until the end of the third hour to say the Shema and many times the tzibbur might be lax in saying the Shema before the end of the zman it became customary for Ashkenazim to say the Shema with Baruch Shem Kavod Malchuso in the Korbanos section of davening. According to the Rema it is appropriate to say the Shema and Baruch Shem Kavod Malchuso even without the Berachos of the Shema.


Gra (quoted in Maseh Rav 11):

The Gra disagrees with the Rema openly and says that it is not appropriate to be yotzei the chiuv d’orysa of Shema without the Berachos unless it is absolutely impossible otherwise. Therefore he suggests either leaving out the words Shema Israel or leaving the words Hashem Elokeinu … from this nussach in the tefillah.


 Magen Avraham (46:16)/ Pri Megadim ibid.):

They essentially agree with the Rema except they qualify his approach and say that you should only have intention to fulfill your chiuv d’orysa of Shema at this point in the davening if you have strong reason to believe that the tzibbur will miss the zman Krias Shema. If however you feel confident that the tzibbur will finish Shema before the zman you should have explicit intention not to fulfill your chiuv d’orysa at this pointing the davening. 

In terms of what elements of the Shema to say: lechatchila a person should say all three paragraphs (the first two to fulfill the chiuv Krias Shema according to all the different opinions in the Rishonim, and the third paragraph so that he can get credit for saying Zechiras Yetzias Mitzrayim at the time of saying the Shema). 

Minimally a person must say the pasuk Rishon of Shema and Baruch Shem Kavod Malchuso (Rema).

(There is also basis for saying Shema, Baruch Shem, and the first paragraph of Shema)


Mishnah Brurah (46:31)/ Biur Halacha (ibid. Veyotzei)::

Lemaseh he holds like the Magen Avraham and the Pri Megadim. But he applies this halacha even to a situation where you know that the tzibbur will make the zman Krias Shema of the Gra but not the zman of the Magen Avraham.

Therefore if you are awake in the morning before the end of the zman Krias Shema of the Magen Avraham but you plan on davening in a minyan that will only finish Shema by the zman of the Gra you should say the Krias Shema at this point with kavanah to fulfill your d’orysa chiuv. Later when you go to the minyan you should say Shema with its Berachos and then Shemoneh Esrei as usual.

Some poskim add that the above-mentioned halacha is referring to a situation where you are afraid from the time you wake up that the tzibbur is going to miss the first zman of Krias Shema. Then you should just say the Shema as it appears in the nussach of the Korbanos (see above that lechatchila you should say all three paragraphs). If however you only realize this closer to the time when they are starting to daven then it is better to surpass the tzibbur on your own by saying the Shema with the Berachos (and finish by the end of the first zman) and then wait at the point of Shirah Chadashah towards the end of “Go’al Israel” for the tzibbur to catch up so that you can daven Shemoneh Esrei with them.


Mishnah Brurah (46:32):

He points out that the above halacha only applies if the tzibbur is merely going to miss the zman of Krias Shema but if they are even going to miss the zman tefillah then you should certainly daven the entire tefillah alone (Shema and its Berachos followed by Shemoneh Esrei). This halacha certainly applies to a case where the tzibbur is going to miss the zman tefillah according to the Gra.


Rav Shlomo Zalman Auerbach:

He claims that this halacha in the Mishneh Brurah even appies to a case when you know that the tzibbur is going to miss the zman tefillah of the Magen Avraham but they will finish by the zman tefillah of the Gra.


Mishnah Brurah (51:10):

If you see that you are going to miss the zman Krias Shema and you are presently in the middle of Pesukei Dezimra you can stop in the middle and say Shema (all three paragraphs). 

Until now we have discussed various situations and how to avoid missing the opportunity to fulfill the d’orysa Krias Shema in each one. Now we need to understand what to do if for whatever reason you already missed the zman Krias Shema altogether.

Mishnah:

The Mishnah in Berachos says that someone who reads the Shema after the third hour doesn’t lose. 

Gemara:

The Gemara clarifies that the meaning of the Mishnah is that you don’t lose the Berachos. That is to say that even though you can no longer fulfill your d’orysa chiuv of Krias Shema, nevertheless even after the third hour you are still obligated to say the Berachos. Since you are saying the Berachos anyway (after the third hour) you should say the Shema along with them since you can at least get reward for the “Torah Study” involved in reciting those verses in addition to the reward for saying the Berachos of Shema.


Shulchan Aruch (58:6):

Therefore lemaseh if you missed saying Krias Shema by the end of the third hour you should still recite the Shema along with the Berachos. (Of course you are only getting credit for the Berachos and the Torah Study involved in reciting the verses of the Sheam)

The Rishonim argue about how long into the morning this halacha remains in effect.


Rambam (Hilchos Krias Shema 1:13):

He says there is no time limit for the Berachos and therefore one can read the Berachos (and therefore the Shema along with them) all day long.

Rav Hai Gaon (brought in Tur Siman 58):

He says that the Mishnah meant you are still chaiv to say the Berachos until the end of the zman tefillah, which is the end of the fourth halachic hour (see above the dispute between the Magen Avraham and the Gra). Therefore during the fourth hour you are still chaiv to say the Berachos of the Shema (and as a result you should recite the Shema along with them)

Shulchan Aruch (58:6):

The halacha is like Rav Hai Gaon. Therefore, after the fourth hour, there is no longer any obligation to say the Berachos of the Shema. As a result there is no real reason to say the Shema itself. 


Mishnah Brurah (58:27):

Nevertheless even after the fourth hour it is a good thing to say the three paragraphs of the Shema (without the Berachos of course) in order to accept the Yolk of Heaven upon yourself as well as fulfilling the mitzvah of Zechiras Yetzias Mitzraim


Biur Halacha (Siman 58 at the end):

If you weren’t able to say the Berachos before the end of the fourth hour due to an oneis then you can still say them until chatzos. In such a case you should say the Shema along with the Berachos since this is the essential form of how chazal set up the nussach of tefillah. 

We learned that after the end of the third hour you may no longer fulfill the d’orysa chiuv of Krias Shema. The Rishonim argue whether there is a Tashlumin for Krias Shema like there is by Tefillah.


Kol Bo (quoting Rabbeinu Chaim):

He says that there is a tashlumin for Krias Shema. Therefore if you missed Krias Shema at Shacharis you could say it after Mariv and this would serve as a “tashlumin” (some form of voluntary sacrifice in place of your obligation). Similarly if you missed Krias Shema at night the same would apply by Shacharis the next morning you could do a tashlumin.


Kol Bo (ibid.):

There are other opinions that say the concept of Tashlumin only applies to Shemoneh Esrei (which was in place of the sacrifices) but Krias Shema doesn’t have a tashlumin.

Mishnah Brurah (58:29):

He says that the consensus of the Achronim is that there is no tashlumin for Krias Shema lemaseh. 

We mentioned above that the first lechatchilah time when a person can say the Shema is “Misheyakir”. However the Gemara in a different place mentions that you can fulfill the d’orysa obligation of Krias Shema from Amud Hashachar. 

Gemara:

The Gemara in Berachos 8b says “sometimes” a person may say Krias Shema shel Shacharis right after Amud Hashachar and fulfill his obligation. The Rishonim explain that the reason a person can fulfill his chiuv d’orysa from Amud Hashachar and on is because there are a small minority of people that wake up then. As a result from Amud Hashachar and on qualifies as part of the Toras definition of “Uv’kumecha. 

In contrast there are other Gemaros (Berachos 30a and Yoma 37b) that say a person can’t fulfill his obligation of K.S. until Misheyakir.

Rishonim:

The basic explanation given to rectify these Gemaros is that there are different types of situations. The Gemaros that say one can’t fulfill his obligation of K.S. until Misheyakir:

a) If one is in a normal daily situation with no outside obligations

b) If one is leaving town before the zman of Misheyakir but will be able to stop along the way before the end of the zman Krias Shema and concentrate on fulfilling his chiuv

c) If the group he is traveling with will wait for him (family outing) to say Krias Shema at the zman of Misheyakir before they leave.

In all of the above situations a person would have to wait till the time of Misheyakir to say the Shema.

The Gemara that says a person can fulfill K.S. right after Amud Hashachar is referring to:

a) If a person already said Krias Shema, b’dieved he is yotzei and doesn’t need to say it again.

b) If a person is in a shas hadchak situation where the group he is traveling with will not wait for him (trains, ships, buses, airlines) and later when the end of the zman arrives there will not be an opportunity to stop during the trip due to danger or other situations in which he will not be able to concentrate on the minimum requirement.

In these situations the Rabbis allowed a person to fulfill his chiuv d’orysa based on the fact that from Amud Hashachar and on is marginally classified as the zman of Uv’kumecha. The Rabbis did not allow you to fulfill your chiuv d’orysa in general from this zman because they wanted to guide people to fulfill the chiuv d’orysa at a time that is “Uv’kumecha” for most people.

Shulchan Aruch (58:3-4):

The halacha follows this Gemara with the qualifications of the Rishonim as mentioned.


Mishnah Brurah (58:19):

When the Shulchan Aruch poskins that you are yotzei b’dieved if you say Krias Shema after Amud Hashachar he meant that if this happens once a month or so then it is okay. If however you do this every day then the Rabbis do not permit you to fulfill oyur chiuv d’orysa this early in the day since it is not a zman of “Uv’kumecha” for most people.


Mishnah Brurah (58:12):

The Mishnah Brurah adds that if there is a Burial, a Bris, or it is Hoshana Rabbah and the person has to participate in the activities he is also considered b’oneis and is permitted to say K.S. right after Amud Hashachar.


Rav Moshe Feinstein (Orach Chaim #4 Res. 6):

He says that a person that has to leave for work very early every morning in order to make parnasah and as a result can’t wait until the zman of Misheyakir to start davening, is allowed to put on Talis and Tefillin before Amud Hashachar with a Beracho (unless he is a Talmid Chacham in which case he should wait to make the Beracho unitl later), say Pesukei Dezimra before Amud Hashachar and then at Amud Hashachar he can say Krias Shema and the Berachos (except for Yotzeir Ohr see next source)) and daven Shemoneh Esrei (see ahead). A person can do this on a regular basis since he is in an oneis situation every day.


Mishnah Brurah (58:16, 18:10):

Someone who has the above heter of oneis and says Krias Shema right after Amud Hashachar should leave out Yotzer Ohr and say it later by itself. Furthermore you can put on Talis and Tefillin even before Amud Hashachar without making the Berachos on them until the zman of Misheyakir. At that time you can touch the Tzitzis and Tefillin and make a Beracho on them.


Mishnah Brurah (58:15):

If you are boneis and say Krias Shema from Amud Hashachar you should also daven Shemoneh Esrei right afterwards so that you get the mitzvah of Smichas Geulah Letefillah.

There are a few other situations that come up with regards to davening early in an oneis situation they will be dealt with in greater depth in the sugyah of “The Times of the Shemoneh Esrei”.

Based on what we learned above it is important to know when Amud Hashachar is and how to calculate it.

Mishnah Brurah (58:18):


There is a long-standing machlokes if the intention of the phrase “Amud Hashachar” is referring to the “Morning Star” (a small cluster of light emanating from the horizon) or “He’ir P’nei Mizrach” the illumination of the eastern side of the sky.

Biur Halacha (89:1 Veim Hispalleil):

There are numerous nafkah minas with regards to the definition of this time. The earliest time for all daytime mitzvos (Krias Shema, Tefillah, Talis, Tefillin, Lulav, Megillah, Korbanos, etc.) is Amud Hashachar. Therefore we need to have a clear definition of what this time is referring to. 

The majority opinion is to define Amud Hashachar as Heir Pnei Mizrach. Therefore anytime you do a mitzvah like Talis, Tefilln, Lulav, etc. before the time of Heir Pnei Mizrach you don’t get credit for it and oyu would have to do it again.

With regards to Krias Shema and Tefillah there is an interesting distinction. Since these two mitzvos require saying Hashems name therefore if you were in a shas hadchak and you said Krias Shema or Shemoneh Esrei from the time of the Morning Star we rely on the minority opinion and you don’t have to go back and say them again. 

Regarding the actual calculation of the time itself of Amud Hashachar, (which was determined above to be He’ir P’nei Mizrach) the Gemara in Pesachim 96a says that from Amud Hashachar until Neitz is the amount of time it takes to walk 4 mil. Regarding the amount of time it takes to walk 1 mil. There are numerous opinions, the two most relevant are:

Shulchan Aruch/ Rema / Mishnah Brurah:
They say that the shiur of hiluch mil is 18 minutes. Therefore Amud Hashachar would come out 72 minutes before Neitz.

Rav Tuchatchinsky (based on Rashi and Rach):
Says that the shiur of hiluch mil is 22.5 minutes. Therefore Amud Hashachar would come out 90 minutes before Neitz.

Another central issue in determining the Amud Hashachar is what the nature of these 72 or 90 minutes is relative to the changing of the lengths of the days. There are two main opinions as to how to deal with this issue:

Rema/ Pri Chadash/ Mishnah Brurah (b’shem haposkim):

They say that the 72 or 90 minutes are meant as dakos zmanios, meaning the proportion of that time period relative to the length of the day during the equinox. The subsequent ratio becomes a formula to determine the Amud Hashachar throughout the year as the length of the days change.


Gra/ Biur Halacha:

They say that the 72 or 90 minutes are meant to represent a degree or angle of a 360- degree cycle. In other words we look at the degree of the sun relative to the horizon on the day of the equinox at 72 or 90 minutes before Neitz. That degree then becomes the benchmark throughout the year for what position under the horizon the sun will be at during Amud Hashachar. Many of the modern calendars printed today incorporate this approach.

Many of the modern day calendars give both times so that you can be machmir to finish night time mitzvos by the earlier time and not start daytime mitzvos until the later one.

Mariv (Siman 235):

We have explored the various times regarding the Krias Shema of Shacharis now it is time to explore the times of the Krias Shema of Arvis.

Chumash:

The Chumash says in Devarim 6:7”… and you shall speak in these words …when you lie down to sleep and when you rise up”. The Chumash is teaching us that the appropriate time to say the Krias Shema of Arvis is at the time when people go to sleep or “Uv’shachbecha”.

Based on the above information the Tanaim and Amoraim in the Gemara help to define for us more clearly how to apply this verse.


Mishnah:

The Mishneh in Berachos 2a says that the first lechatchila time for the Krias Shema of Arvis is Tzeis Hakochavim.


Shulchan Aruch (235:3)/ Mishnah Brurah (235:26):

A person should always strive to say the Krias Shema of Arvis as close to Tzeis Hakochavim as possible but not later because it shows a zeal for the mitzvos.  

This Mishnah is very problematic in terms of reflecting the halacha lemaseh. We will learn ahead in the sugyah of the zman of Tefillas Mincha that the first lechatchilah time for the Shemoneh Esrei of Arvis is a machlokes between the Chachamim (Tzeis) and R.Yehudah (Plag Mincha). According to the opinion of the Chachamim both Gemaras are consistent. You can only say the Krias Shema (Berachos 2a) and Shemoneh Esrei of Arvis (Berachos 26a) after Tzeis Hakochavim. 

On the other hand according to Rebbi Yehudah there is an inconsistency. According to his approach you can daven the Shemoneh Esrei of Arvis after Plag Mincha (Berachos 26a) but seemingly you can only say the Shema after Tzeis Hakochavim (Berachos 2a). Someone following the approach of Rebbe Yehudah (plag mincha) would almost certainly want to say the Krias Shema of Arvis together with his Shemoneh Esrei because that is the Seder Hatefillah. The Mishnah Brurah (235:12) adds that there are even some shuls that daven this way nowadays (based on the heter in the Rishonim to make this type of minyan if you are afraid that the tzibbur won’t be together until after Tzeis. The question is can you do this?


The Rishonim offer different explanations for this dilemma.

Rabbeinu Yonah/ Rashi/  Shulchan Aruch 235:1 (according to most Achronim):

He says on Berachos 2a that there are 2 levels of the Mitzvas Krias Shema. One is Krias Shema d’orysa (this is accomplished by saying the paragraphs of the Shema by themselves) and one is the Krias Shema derabanan (this can only be fulfilled when you say the Krias Shema with the Berachos-Ketikunah). The zman for the d’orysa (as we saw above in the Chumash) is not until Tzeis Hakochavim (which is the time when people start going to sleep). If you say Shema before this time you are certainly not getting credit for the chiuv d’orysa. After Tzeis Hakochavim you would have to say the Krias Shema over again without the Berachos in order to fulfill the d’orysa chiuv.

In terms of the fulfillment of the Krias Shema Ketikunah (saying the Shema with the Berachos) you can get credit for this aspect before Tzeis since the Rabbis, who created this reality by establishing the text of the Berachos with the Shema, linked the fulfillment of their mitzvah to the times of Tefillah. As a result it is preferable to say the Krias Shema with the Berachos at this minyan because then you get credit for the Shemoenh Esrei and for Smichas Geulah Letefillah (which you can only get credit for if you are getting the mitzvah of Krias Shema derabanan-Ketikunah).

Lemaseh since the Shulchan Aruch holds that the custom follows the opinion of the Chachamim the only way to daven in this type of minyan is to rely on the opinion of Rebbe Yehudah. It is mutar to do this since the Gemara left us with permission to follow either opinion. A person should say the Shema with the Berachos in the minyan and repeat the Shema without the Berachos after Tzeis Hakochavim.

 Rav Hai Gaon:

Essentially he holds that you should not daven at this minyan at all because you aren’t yet able to fulfill the mitzvah of Krias Shema d’orysa yet. As a result you are really not davening in the traditional format that chazal established. (Krias Shema, Smichas Geulah Letefillah, and Shemoneh Esrei). Nevertheless you should still daven at this minyan since it is such a great mitzvah to daven with the tzibbur. However you should only daven Shemoneh Esrei with them. You only say the Shema without the Berachos at this minyan inorder to say Divrei Torah before the Shemoneh Esrei but not to fulfill any type of chiuv. The importance of davening with the tzibbur outweighs the fact that you are not davening in the proper format that chazal intended.

After Tzeis Hakochavim you should then say the Shema with the Berachos. According to this approach you should at least preserve some of the basic format that chazal established (i.e. Krias Shema with its berachos).

Rosh/ Taz (in explanationof the Shulchan Aruch):

The Rosh quotes Rabbeinu Tam who explains that R. Yehudah disagrees with the first Mishnah in Berachos that says “Zman Shechiva” starts at Tzeis Hakochavim; rather he holds it starts at Plag Hamincha since some people do go to sleep early. Therefore according to this Rosh we are fulfilling our D’orysa chiuv of Krias Shema if we say Krias Shema shel Arvis after Plag Hamincha.


Gra:

The Gra says that a person should not daven with this minyan at all. It is better to daven alone at the proper time since then you can fulfill the mitzvah of Krias Shema, with its Berachos, Smichas Geulah Letefillah, and Shemoneh Esrei the way that Chazal originally intended. The only thing you will miss is Tefillah Betzibbur. Essentially the Gra disagrees with the Shulchan Aruch and says that you should not rely on the opinion of Rebbe Yehudah in order to daven at this minyan. Since the custom is like the Chachamim you should follow that custom under all circumstances even at the expense of davening with the tzibbur.

We have seen 4 different approaches as to what to do when there is a minyan for Mariv before Tzeis. The poskim clarify this issue somewhat further.


Rav Moshe Feinstein (Orach Chaim #2 Res. 60):

He says that since the consensus of Rishonim is that we can rely on Rebbe Yehudah in this instance a person should not follow the Gra on this halacha unless he is accustomed to always follow the Gra.

Shar Hatzion (235:8):

Lemaseh the majority of poskim disagree with the opinion of the Rabbeinu Tam. Therefore you can only fulfill your d’orysa chiuv of Krias Shema after Tzeis Hakochavim.


Mishnah Brurah (235:12)/ Rav Moshe Feinstein (Orach Chaim #2 Res. 60):

In terms of the machlokes between the Rashi and Rabbeinu Yonah they leave room to go like either approach. 

The Shulchan Aruch mentions a related case with regards to saying the Krias Shema before Tzeis Hakochavim.

Shulchan Aruch (235:1):

If, for whatever reason, (cloudy day, accident, etc.) you or the tzibbur said Shema before Tzeis Hakochavim you have fulfilled nothing (not even mederabanan) since the custom nowadays is like the Chachamim. You would have to repeat the Shema after Tzeis. When you repeat the Shema there is no need to say the Berachos again; since they are only a chiuv derabanan (and are not essentially linked to the Shema) the Rabbis give credit for them as long as you said them after plag mincha.

We mentioned above that lemaseh whenever you say the Shema before Tzeis you always have to repeat it again after Tzeis (according to Rav Hai with the Berachos, according to the Shulchan Aruch without the Berachos). The poskim discuss what aspects of the Shema to say when you repeat it after Tzeis. 

Mishnah Brurah (235:11):

In terms of which paragraphs of the Shema to repeat the Mishnah Brurah says that, technically, you only need to say the first two paragraphs. The third paragraph only contains the fulfillment of Zchiras Yetzias Mitzraim. You can get credit for that mitzvah from when you said the third paragraph earlier.

Nevertheless a G-d fearing person should say the third paragraph over again as well since some opinions hold that you can only get credit for Zchiras Yetzias Mitzraim at the time when you are fulfilling your chiuv d’orysa of Shema.


It is important to know how to calculate the zman of Tzeis Hakochavim.
Gemara:

The Gemara is Shabbos 34b says that the general time of Tzeis Hakochavim is when 3 average sized stars are visible.

Interestingly enough the Gemara also gives a calculation of how to figure out when Tzeis is based on knowing when Shkiyah is. 


Gemara: 

There is a contradiction between two Gemaras in Shas. In Shabbos34b R. Yehudah says that the time from Shkiyah to Tzeis is the amount of time that it takes to walk ¾ of a mil. In Pesachim 94a R.Yehuda holds that from Shkiyah to Tzeis is the amount of time it takes to walk 4 mil.

Rabbeinu Tam:

Explains the contradiction as follows. There are really two shkiyos. The first shkiyah (which isn’t the halachic shkiyah) happens when the “ball of the sun” sets below the horizon. From that point until the 3 stars is a time period of 4 mil. The second shkiyah, which is halachic shkiyah and thus the beginning of what is called Bein Hashmashos, occurs at 3-¼ mil after the first shkiyah. This is the point when Bein Hashmashos begins. It is Bein Hashmashos for 3/4ths of a mil and then it is Tzeis. The definition of Shkiyah then according to R. Tam is when the all of the rays of the sun have set. According to the opinions mentioned above about how long it takes to walk a mil Tzeis would fall out to be either 72 or 90 minutes after the time when the ball of the sun sets below the horizon. 


Gra:

Explains that the Gemaras don’t contradict one another at all. In Pesachim the Gemara wasn’t referring to when three stars come out but when all the stars come out. Furthermore, the Gemara in Shabbos is the halachic shkiyah. Therefore, from when the ball of the sun sets below the horizon that is called shkiyah and thus begins Bein Hashmashos. Bein Hashmashos lasts the amount of time it takes to walk ¾ of a mil, which based on above (how long it takes to walk a mil) is either 13.5 or 17 minutes after the sun sets below the horizon. The problem with this approach to when the stars come out is that in many places in the world we see that after 17 minutes there are no stars visible at all.


Contemporary Poskim:

Based on this problem many poskim today have poskined to determine the Tzeis by when you are sure you see three small stars in the sky. Based on this psak in Eretz Israel many people are careful to wait at least 20-25 minutes after the sun goes below the horizon to daven Mariv. The more stringent Kehilos wait 40 minutes on a weekday and 45 minutes after Shabbos before they daven Mariv. It is worth noting that someone who says Krias Shema before Tzeis is not yotzei therefore it always pays to be safe regarding this issue.

Until now we have been dealing with saying the Shema at or even before the first lechatchilah time of Uv’shachbecha, which is Tzeis Hakochavim. Most people go to sleep at or around this time (before the advent of modern lighting).  It is always best to try to say the Shema as soon as possible after Tzeis to show zeal for the mitzvos. 

Still the poskim point out that Uv’shachbecha is not limited strictly to the time when people go to sleep, but rather it also includes the time when people are sleeping.

Mishnah Brurah (235:28):

The latest time to fulfill the d’orysa chiuv of the Krias Shema of Arvis under normal circumstances is Amud Hashachar. This is based on the fact that until Amud Hashachar it is definitely within the Torah’s definition of Uv’shachbecha. Of course if you waited until after chatzos you are called a transgressor of the words of the Chachamim (see next source) but you are still yotzei your chuiv d’orysa of Krias Shema until Amud Hashachar.

Even though we just said that you can technically fulfill the chiuv d’orysa of Shema until Amud Hashachar nevertheless the Chachamim made fence that a person should say it before Chatzos to prevent him from missing the mitzvah. 
Mishnah:

Regarding the latest lechatchila time for Krias Shema shel Arvis the Mishnah in Berachos 2a says that the Chachamim made a gezeirah that a person should say it before chatzos. They did this as a fence to protect a person from falling asleep and missing the mitzvah altogether. Rabban Gamliel in the Mishnah says that a person can say the Shema up until Amud Hashachar. On the heals of the opinion of the Chachamim this statement in the Mishnah leads to the question of whether Rabban Gamliel agrees with the fence of the Chachamim or not.


Gemara:



The Gemara says that the halacha follows Rabban Gamliel.


Shulchan Aruch (235:3):

He understood that even Rabban Gamliel essentially agreed to the fence of the Chachamim. He just meant that b’dieved the Chachamim didn’t nullify his fulfillment of the chiuv d’orysa. Therefore a person should still say the Shema even if he intentionally waited until after Chatzos to say it. Additionally the Chachamim themselves might say that since you transgressed their fence you lose the ability to fulfill Krias Shema Ketikunah (saying the Shema with the Berachos). On that Rabban Gamliel whom the halacha follows would say that if you are saying the Shema after Chatzos you should still say it with the Berachos. 


Mishnah Brurah (235:27):

Based on all of the above someone who waits until just before Chatzos to say the Shema is not a transgressor but at the same time he is not showing the appropriate zeal for the fulfillment of the mitzvah.


Biur Halacha (235:3 Uzmanah):

The Shagas Aryeh brings a couple of proofs that in fact the Gemara means that the halacha is like Rabban Gamliel even lechatchilah. According to this approach you can wait intentionally until just before Anud Hashachar to say the Shema. Lemaseh his proofs are not strong enough to push off the Shulchan Aruch who is based on the understanding of numerous Rishonim. 


Gemara:

Regarding the latest possible time for Krias Shema shel Arvis the Gemara in Berachos 8b says that a person who was b’oneis can say it even after Amud Hashachar until Neitz. The rational for why you can still say Krias Shema after Amud Hashachar is that some people are still sleeping until Neitz therefore it is still technically a “zman shechiva”. The Rabbis only allow a person to fulfill the mitzvah at this time if he is an oneis since it is only marginally defined as a zman schivah according to the Torah. 


Gemara:

The Gemara in Berachos 9a says that even though someone in Oneis can say K.S. shel Arvis after Amud Hashachar, nonetheless, he may not say Hashkiveinu since that Beracho is referring to the beginning of the sleeping period not the end of it.


Rosh/ Shulchan Aruch (58:5):

The Rosh points out an interesting halacha that comes out from combining two concepts that we have learned until now. We said above that you are b’oneis you can fulfill your chiuv d’orysa of Krias Shema of Shacharis after Amud Hashacahr before Misheyakir. The rationale for this halacha is that this time period is marginally called Uv’kumecha since some people wake up at this time. Conversely we said that someone who was b’oneis may say the Krias Shema of Arvis after Amud Hashachar but before Neitz. The rationale is that the time between Amud Hashachar and Neitz is still marginally defined as Uv’shachbecha since some people are still sleeping then.

If you experience a double oneis you may not say both the Kria Shema of Arvis and the Krias Shema of Shacharis between the times of Amud Hashachar and Neitz. His rationale is that this case would be a tarti desasri you can’t perform an act that requires you to define the same time period as both day and night.


Mishnah Brurah (58:22):

This issur applies even if you say the Arvis one before Misheyakir and the Shacharis one after Misheyakir.


Mishnah Brurah (58:21):

The Gra and the Eliyah Rabbah disagree with the Rosh and say that in this situation you are not doing a tarti desasri since you are not dealing with defining a time period as day or night. Rather the Torah assigned a chiuv to times when people sleep and wake up. If theoretically there is a time when people do both the Torah is happy to give you credit for both Krias Shemas.



The minhag regarding this issue is to be machmir like the Rosh.
   

